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 1.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JP MORGAN CHASE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 27, 2019.  See Line 2. 

  

 2.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JP MORGAN CHASE 
HEARING ON MOTION TO DISMISS FOR DELAY IN BRINGING ACTION TO TRIAL 
FILED BY LOIS L. BRADY 
* TENTATIVE RULING: * 
 

The Court continues the hearing on this motion to June 27, 2019 at 9:00 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY WENBIN YANG 
* TENTATIVE RULING: * 
 
Defendant Yang’s motion is confusing, deficient and defective in several respects; however, it is 
unopposed by Plaintiff.  Defendant concedes in his moving papers that he had actual notice of 
the summons and complaint in November 2018, but for a variety of reasons/mistakes did not 
respond to the complaint or file a set aside motion when he learned about the default until the 
one presently before the Court which was filed and served on April 30, 2019.  The Motion  to Set 
Aside the Default Judgment (which had been entered by the Court Clerk on November 21, 
2018) also contains a Motion to Quash.  The Motion(s) are made pursuant to CCP 473.5 and 
are granted.  Granting Defendant’s Motion(s) serves to put the parties back in status quo ante. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
Continued to 10/3/19 at 9:00 am per fax of counsel.  The CMC set for 8/14/19 is continued 
to 10/3/19. 
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 5.  TIME:  9:00   CASE#: MSC17-00258 
CASE NAME: HALL VS. PUBLIC STORAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PUBLIC STORAGE 
* TENTATIVE RULING: * 
 

 Defendant Public Storage’s motion for summary judgment is denied, without 

prejudice.  Defendant has not met its initial burden on several issues.  Defendant essentially 

attempts to prove a complete defense to this case through business records.  However, the 

declaration of Anthon Urroz is insufficient either to establish that the business records exception 

to the hearsay rule applies or that Urroz is an appropriate witness to show that it applies.  (See 

Evid. C. § 1271 and 1271 (c).) 

The court grants summary adjudication as to the Second Cause of Action, for Fraud, 
because plaintiff has not raised a triable issue of fact that the alleged misrepresentation after the 
auction sale caused her any damages. (See Undisputed Material Fact No. 8; Complaint, ¶ FR-
1.)  Further, the court rules that the provision of the contract that limits damages to $5,000 is 
valid and enforceable.  (Undisputed Material Fact Nos. 1, 8 (not including the words “permitted 
by law”), 9, 10, 11, 12, 13.) 

 
1. Background. 
 
Plaintiff, Zina Hall, is a real estate broker and agent.  On July 16, 2015, she contracted 

with defendant to provide her a storage unit to store her furniture and collectibles while she 
moved out of her four-bedroom home following a divorce.  (See Undisputed/Disputed Material 
Fact No. 1.)   

 
The applicable Lease/Rental Agreement contains various limitations on liability and 

damages, including several provisions attempting to ensure that defendant’s maximum liability 
never exceeds $5,000.  (See UMF 10 and 13 ($5,000 cap on damages regardless of cause); 
11 (plaintiff’s agreement that she would not store property with a value in excess of $5,000.)) 

 
Defendant claims that plaintiff failed to pay the rent when due.  Therefore, on 

January 12, 2016, defendant sold her items at auction.  Plaintiff contests whether defendant 
followed statutory procedures set forth in Business and Professions Code sections 21703 
and 21705, but none of those facts are material to the two rulings that the court makes here – 
that the $5,000 limitation on damages is valid and enforceable and that the cause action for 
fraud fails.   
 

On February 7, 2017, representing herself, plaintiff filed her complaint in this action.  
It states two causes of action.  The first is for breach of contract.  The second is for fraud.  
The alleged fraud is that on February 7, 2016, after the auction sale had already occurred, 
defendant said plaintiff could keep her account current if she brought in $2,000 in cash.  
Plaintiff claims damages of $850,000 as to both causes of action. 
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2.  Analysis. 
 

a. First Cause of Action, Breach of Contract, and the $5,000 limitation on 
damages. 

 
Plaintiff argues that none of the limitations on liability in the written Agreement, including 

the $5,000 limitation on damages, apply because, while she signed that Agreement, defendant 
did not. 

 
The court rejects this argument.  A written agreement may be enforced against the party 

who signed if the non-signing party performed.  (See Serafin v. Balco Properties Ltd., LLC 
(2015) 235 Cal.App.4th 165 (specifically enforcing an arbitration agreement); Frankfort Marine 
Acci. & Plate Glass Ins. Co. v. California Artistic Metal & Wire Co. (1915) 28 Cal.App. 74, 82).  
It is undisputed here that defendant provided plaintiff a rental unit after she signed the 
Agreement.  Indeed, plaintiff attached a copy of the Agreement to her complaint, thus essentially 
conceding it constituted the original agreement between the parties.   

 
Plaintiff cites Banner Entertainment, Inc. v. Superior Court (1998) 62 Cal.App.4th 348 in 

support of her argument that a contract signed by only one of the parties is unenforceable.  
However, that case is distinguishable.  In Banner, the parties were exchanging drafts regarding 
their agreement and the party sought to be charged never signed the agreement. Here, there 
was no negotiation over terms and plaintiff, the party sought to be charged, did sign the 
agreement.  Therefore, the rule stated in Serafin rather than the one stated in Banner controls.   

 
As a fallback to her argument that the written Lease/Rental Agreement is inapplicable 

because defendant did not sign it, plaintiff argues that all limitations in it on liability and damages 
are unenforceable because of the provisions of Civil Code section 1668.     

 
Section 1668 provides, “All contracts which have for their object, directly or indirectly, 

to exempt anyone from responsibility for his own fraud, or willful injury to the person or property 
of another, or violation of law, whether willful or negligent, are against the policy of the law.”  
Section 1668 has been construed to preclude a party from contracting away liability for his own 
gross negligence or fraud, but not for ordinary negligence unless the contract affects the public 
interest.  (Tunkl v. Regents of University of Cal. (1963) 60 Cal.2d 92, 96; Farnham v. Superior 
Court (1997) 60 Cal.App.4th 69, 74.)   

 
Plaintiff makes two arguments regarding section 1668:  First, that because it disallows 

an exculpatory clause regarding fraud it should disallow one regarding breach of contract 
because that would have the same “cause and effect” here (Opp. at 7:26);  and Second, that 
this contract affects the public interest, so any exculpatory clause  is invalid. 

 
Neither argument has merit.  Plaintiff cites no authority in support of the first argument.  

Rather, it is common for courts to hold that exculpatory clauses are enforceable if a plaintiff is 
only able to prove less culpable conduct, such as ordinary negligence, but not if he can prove 
more culpable conduct, such as gross negligence.  (See, e.g. Anderson v. Fitness Internat., LLC 
(2016) 4 Cal.App.5th 867, 878-879.)  The $5,000 liability limitation is not unenforceable as to the 
breach of contract claim even assuming it is unenforceable as to the fraud claim. 
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As to the second argument, plaintiff fails to persuade the court that this personal property 

storage facility contract affects the public interest under the standards set forth in Tunkl.  A case 
has already held that such a contract does not affect the public interest.  (Cregg v. Ministor 
Ventures (1983) 148 Cal.App.3d 1107, 1111.)   Further, plaintiff does not provide any authority 
that section 1668 even applies to a provision limiting damages as opposed to one eliminating 
liability entirely.  (See 1 Witkin, Summary of California Law (11th Ed. 2017) Contracts, 697, pp. 
752-753; Farnham, supra.) 

 
b. Second Cause of Action, Fraud. 

 
One of the elements of a cause of action for fraud is that the misrepresentation caused 

damages.  (See Small v. Fritz Companies, Inc. (2003) 30 Cal. 4th 167, 173.)  Here, the only 
damages that plaintiff claims all relate to the loss of her personal property.  However, that loss 
occurred on January 12, 2016.  (Complaint, ¶ FR-6.)  A representation that occurred after that 
date cannot have caused any of those damages.  Thus, the court grants summary adjudication 
in favor of defendant as to plaintiff’s Second Cause of Action, for Fraud.  

 
Evidentiary Objections 
 
The court rules on only those objections that it deems material to its disposition of this 

motion.  (CCP § 437c (q).)   
 
Plaintiff’s Objections 
 
2 through 7 – Sustained 
8 - Sustained as to the words “permitted by law” only; overruled as to the rest. 
9 through 14 – Overruled. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION FOR PROTECTIVE ORDER RE DISCOVERY 
FILED BY LG CHEM, LTD. 
* TENTATIVE RULING: * 
 
The Joint Proposed Order  of the parties regarding the protective order sought by this motion 
has been received by the Court, although it has not been signed by the respective attorneys.  
The Court assumes, however, that it has been agreed to by the parties and it has been signed 
and filed by the Court. 
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 7.  TIME:  9:00   CASE#: MSC17-01683 
CASE NAME: WOLF VS. WEBER 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER GRANTING SUMMARY 
JUDGMENT  /  FILED BY DIANA WOLF 
* TENTATIVE RULING: * 
 

Plaintiff Diane Wolf’s motion for reconsideration is denied. 
 
A motion for reconsideration may be brought only based upon “new or different facts, 

circumstances, or law.”  (CCP § 1008.)  Facts and law are not “new” if they could have been 
found but the moving party did not think to look for them. (See Shiffer v. CBS Corp. (2015) 240 
Cal.App.4th 246, 255-256 (facts); Gilberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1500 (that 
losing party believed court misapplied the law was not new law); cf. State of California v. 
Superior Court (2016) (new appellate decision issued five months after original order qualified 
as new law).  Whatever legislative history plaintiff purports to have found, she could have found 
and presented it on defendant’s original motion.  It constitutes neither new facts nor new law. 

 
Even if the court were to look past this procedural deficiency, it would not change its 

ruling.  The ordinance details several situations where lack of control is presumed.  All plaintiff’s 
evidence does is throw into question the court’s interpretation of one of them, the situation 
where an owner does not keep his dog “in sight.”  However, whether defendant kept his dog 
“in sight” in the minutes before the accident when the dog was behind rather than in front of him 
is irrelevant, because it is undisputed the accident occurred when defendant was looking at his 
dog, aware of its conduct, and the dog was under voice control and returning to him.  Thus, 
that the dog could have been considered to be out of sight moments earlier did not cause 
the accident.  Had defendant been looking at his dog at all times, the same accident could 
have occurred. 

 
Further, plaintiff’s new evidence does nothing to show that the Ordinance was intended 

to eliminate the doctrine of primary assumption of risk.  At best, it only provides additional 
evidence about the meaning of the term “in sight.” 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT PER CCP 664.6 
FILED BY BAILEE BURKS, MELISSA PERDUE 
* TENTATIVE RULING: * 
 
Continued to 6/20/19, 9AM, D.33. 
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 9.  TIME:  9:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 6/20/19, 9AM, D.33. 

  

10.  TIME:  9:00   CASE#: MSC18-01693 
CASE NAME: CARR  VS.  RADD3, INC. 
HEARING ON MOTION TO COMPEL FURTHER PRODUCTION OF DOCUMENTS 
FILED BY RADD3, INC., FAN X, INC. 
* TENTATIVE RULING: * 
 
Defendant’s Motion to Compel has failed to comply with CRC Rule 3.1110 and Local Rule 3.42, 
which would constitute a valid basis to drop the motion.  Instead, the moving papers and 
opposition have been reviewed sufficiently by the Court to determine that many hours of judicial 
time would be required  because of the numerous categories of documents sought, objections 
raised, the fact that some documents have been produced and others not, some responsive, 
some not, etc.  Moreover, from the communications back and forth between the attorneys, it is 
anticipated that more discovery issues and motions will raised in the future.  It is also noted that 
the parties had the benefit of a Discovery Facilitator, but the parties apparently failed to follow 
through on the Facilitator’s recommendations. The Court lacks the time and resources to devote 
to this matter; therefore, a Discovery Referee will be appointed pursuant to CCP 639 to hear the 
present and all future discovery disputes.  The attorneys shall meet and confer and advise the 
Court if they are able to agree on in individual to serve as the CCP 639 Discovery Referee. If 
they are unable to agree, the Court will determine who that individual will be and make an order 
accordingly. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00653 
CASE NAME: MILES VS. ZANER-BLOSER INC. 
HEARING ON MOTION TO DISMISS OR STAY ACTION ON FORUM NON CONVENIENS 
FILED BY ZANER-BLOSER, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 20, 2019, at 9:00 a.m., in Department 33. 
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12.  TIME:  9:00   CASE#: MSC19-00658 
CASE NAME: VERONICA SALCEDO VS. DARNELL ANDREWS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DARNELL ANDREWS, IDA ANDREWS 
* TENTATIVE RULING: * 
 
           Defendants Darnell and Ida Andrews’ demurrer to the complaint is sustained with leave 
to amend as the Plaintiff Veronica Salcedo (individually). Plaintiffs may file and serve an 
amended complaint by June 27, 2019.  
 

Plaintiffs (Veronica and her two minor children) sued Defendants for negligence from a 

motor vehicle accident. Defendants demurred to the complaint as to Plaintiff Veronica Salcedo. 

Defendants did not demur to the claims brought by the minors, Gisele and Isabel Salcedo.  

The demurrer is based on a statute of limitations argument. Code of Civil Procedure 

section 335.1 states that there is a two year statute of limitations for actions for “injury to… an 

individual caused by the wrongful act or neglect of another.” The accident happened on March 

27, 2017, but the complaint was not filed until March 28, 2019. Plaintiffs correctly point out that 

Defendants’ reference to the police report is inappropriate on demurrer as the report was not 

included with the complaint. However, the Court need not consider the police report to obtain 

the date of the accident since it was alleged in the complaint.  

Based on the allegations in the complaint it is apparent that the complaint was filed after 

the two year statute of limitations applicable to Veronica Salcedo’s claims. Thus, Veronica 

Salcedo’s claim is untimely, unless there was a delayed accrual date or tolling. Plaintiffs have 

not alleged facts showing delayed accrual or tolling and therefore, the demurrer is sustained 

The next question is whether the demurrer should be sustained with or without leave to 

amend. Plaintiffs argue for both delayed accrual and tolling, however, they provide very little 

facts to support their arguments. As to delayed accrual, Plaintiffs argue that the claim could 

have accrued on another date, but offer no facts to support this conclusion.  

As to tolling, Plaintiffs argue that the claim could have been tolled if the Defendants left 

the state during the running of the statute of limitations. Vehicle Code §17463 states that 

“Notwithstanding any provisions of Section 351 of the Code of Civil Procedure to the contrary, 

when summons may be personally served upon a person as provided in Sections 17459 and 

17460, the time of his absence from this State is part of the time limited for the commencement 

of the action described in those sections, except when he is out of this State and cannot be 

located through the exercise of reasonable diligence…”  (Vehicle Code 17463 (emphasis 

added).) However, in order to take advantage of the tolling in section 17463, the plaintiff must 

show she “has actively exercised reasonable diligence to locate [the defendant].” (Hirsch v. 

Blish (1977) 76 Cal.App.3d 163,166.) 

Plaintiffs do not know if Defendants have left the state, however, Plaintiffs are seeking 

discovery on that question. In addition to this fact, Plaintiffs must also allege that they have 
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“actively exercised reasonable diligence” in locating the Defendants if they wish to use the 

tolling from Vehicle Code section 17463.  

Plaintiffs have not specified what facts they can allege in an amended complaint and it is 

not at all clear if Plaintiffs can allege the facts needed to show tolling or delayed accrual. 

However, this is the first time Defendants have challenged the complaint. Therefore, the Court 

will give Plaintiff Veronica Salcedo an opportunity to amend. If there is another successful 

demurrer to the complaint, the Court does not anticipate giving leave to amend unless Plaintiffs 

provide a clear statement of the additional facts they can allege in their complaint and explain 

how those facts would change the statute of limitation analysis. 

  

13.  TIME:  9:00   CASE#: MSN19-0164 
CASE NAME: CSAA INSURANCE VS. AGUSTIN 
HEARING ON PETITION TO INITIATE UNINSURED MOTORIST ARBITRATION 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Unopposed – See Line 14. 

  

14.  TIME:  9:00   CASE#: MSN19-0164 
CASE NAME: CSAA INSURANCE VS. AGUSTIN 
HEARING ON MOTION TO DISMISS UNINSURED MOTORIST ARBITRATION 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

15.  TIME:  9:00   CASE#: MSN19-0903 
CASE NAME: RE DEV NAIK 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minors’ compromise is approved.   The amount of the settlement appears to be reasonable 
based on the fact that the minor has made a complete recovery from his injury.  Funds 
remaining after payment of medical expenses shall be placed in a blocked account for the 
benefit of the minor.  The Court’s signed Orders may be picked up from the Clerk, Dept. 33 on 
6/13/19. 
 

 

 


